AB 2987 (Núñez/Levine): Public Safety Concerns
AB 2987 (Núñez/Levine) would create a new statewide franchise for cable and video service providers, issued by the California Department of Consumer Affairs. The bill’s supporters claim that AB 2987 will guarantee "speed to market" for telephone companies that want to offer video services that compete with cable companies. They argue that increased competition will offer consumers lower rates and better service. 

The League of California Cities supports competition and a streamlined approach to franchising. But we are greatly concerned over a number of problems in AB 2987 that the authors have yet to address, including the following issues affecting public safety.
More than $300 Million Annual Franchise Fees at Risk.   California cities currently receive approximately $300 million in year in cable franchise fees, in exchange for the cable companies “renting” local rights-of-way.  These funds are considered general revenues – available to fund public safety or other local priorities.  

These revenues could be lost or significantly reduced if cable companies are able to cut a deal in AB 2987 that allows them to abrogate current contracts to achieve a “level playing field” with telephone companies.  

Future Franchise Fees Are Also At Risk.
· State-imposed local fee will trigger Local Prop. 218 Elections.  Locals can currently impose a franchise fee as “rent” for local rights-of-way.  AB 2987 currently imposes a state franchise fee that is remitted to the local agency.  The state, however, does not own local streets – so this state-imposed fee is really a tax.  Local agencies would need voter approval before they could impose these new “franchise fees” (taxes) on new franchisees.  
· Definition of “Gross Revenues” Excludes Many Services.  AB 2987 provides that local agencies will receive 5 percent of gross revenues – as many cities do today.  But it excludes services from that definition – meaning that agencies will lose revenues.

Solution:  Authorize local agencies – not the state -- to impose a franchise fee not to exceed 5 percent of gross revenues, provided that the fee is the same for all equivalent providers. The bill could impose “speed to market” considerations – require issuance within a specified number of days; automatic approval after a specific time, etc.  Also, provide that revenues from bundled services shall be allocated between each type of service in proportion to the price of each service if provided separately.
Retaining Funding for PEG Channels – Important Tool to Broadcast Public Safety Information.  Public, education and government channels ("PEG") are an important tool used by many cities to broadcast crime tips and other police educational programs, Most Wanted posters, emergency alerts and other public safety programming.  Cities are currently able to negotiate with cable providers as part of their local franchise agreement for PEG funding and support.

· AB 2987 currently includes a blank (unspecified amount) for the percentage of gross revenues that the state franchised provider would pay to support.  (An earlier version said 1%, for both PEG and “I-Net”, telecommunications lines connecting schools, libraries, and other public buildings.)
· Use of the funds is limited to capital expenses, whereas many local franchises allow the funds to be used for operational expenses. (Federal law limits use of these funds to capital expenses unless the franchise agreement allows use for operational expenses.)

Solution: Amend AB 2987 to provide that operators shall pay a specified amount of gross revenues for PEG only (not I-Net, which should be funded separately). Provide that these funds may be used for either capital or operational expenses.

AB 2987 Silent on “Local Override” of Video Programming During Public Safety Emergencies.  The typical video franchise agreement today has language allowing a city to override the cable system to broadcast information during an emergency.  If the decision to override broadcasting is left to area broadcasters, public safety officials would find themselves having to obtain approval from major stations, perhaps located in other, larger cities, to get an OK before broadcasting vital emergency information.  

Solution:  Amend the bill to retain local authority to override broadcasting during an emergency.

Retain Local Authority to Manage Public Rights-of-Way.  With AT&T planning to install large utility boxes (referred to as "52Bs") in order to deliver its "Project Lightspeed" service, neighborhoods could be significantly impacted by a loss of control over the rights-of-way.  The boxes stand more than 5 feet high, 40 inches deep and 20 inches wide.  The installation could be highly disruptive to local traffic, create sight distance problems at corners, ADA and pedestrian concerns in older sections of a city where the sidewalks may be too narrow to host such a large utility box (such as 52B), significantly affecting commuters, local businesses and homeowners.  

AB 2987 contains confusing and conflicting language about who controls the public rights-of-way.  It also bill defines "right of way" so broadly that franchisees could put the boxes virtually anywhere on public or private lands.  It is also not clear in the bill who would be responsible for addressing graffiti or other problems.  
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Illustrations of poorly located AT&T boxes: why communities need to be able to control their rights-of-way.
Solution: Amend the bill to provide that nothing in the bill affects the authority of local agencies to regulate the time/place/manner of the use of the public rights-of-way provided it is done in a manner consistent with the bill. Develop a better definition of rights-of-way, and clarify who is in charge of cleaning up graffiti.  If the locals, then we need better authority.
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